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As doctors and nurses risk their lives to treat Covid-19 patients, medical defence 

organisations have called on the government to pass emergency laws to protect 

them and the NHS from billions in legal claims. 

The Medical Defence Union (MDU), which indemnifies against clinical 

negligence claims, says that doctors should be spared the stress and anxiety of 

legal actions and has asked ministers to debate giving them immunity. 

Several US states, including New York, New Jersey and Michigan, have adopted 

laws providing healthcare professionals and hospitals with “immunity from civil 

liability for any injury or death alleged to have been sustained because of any acts 

or omissions undertaken in good faith”. 

The MDU highlights that doctors are being asked to work in areas outside their 

expertise where they may not have the most up-to-date knowledge, with retired 

doctors recalled to work and final-year medical students starting work early. 

The cost of medical negligence against the NHS has climbed steeply in recent 

years. In 2018 NHS Resolution, the operating name of the NHS Litigation 

Authority, estimated it was facing claims of £83.4 billion. 
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The government, through NHS Resolution, will pay any successful claims, but the 

MDU says that awards will be a drain on health resources, burdensome on 

taxpayers and distressing for the practitioners involved. 

Christine Tomkins, the MDU’s chief executive, says: “We are concerned that 

medical liability claims will come long after public memory of the sacrifices made 

by healthcare workers have been forgotten.” 

Tomkins accepts that doctors must be accountable for their actions, but says: “Our 

members are working under tremendous pressure, taking difficult decisions about 

patient care in very challenging conditions and we want them to be able to do so 

without fear they will be unfairly judged in the months and years ahead. There 

needs to be a public debate about whether it is right to sue the NHS for patient care 

around the Covid-19 pandemic.” 

Suggestions that the NHS could face a wave of litigation, says Suzanne White, of 

the law firm Leigh Day, have been “overstated”. She argues that the Bolam test for 

assessing the standard of care “will continue to justify whether a doctor’s care was 

reasonable, judged against what others would expect as acceptable or reasonable 

during a health crisis”. 

Gordon Dalyell, president of the Association of Personal Injury Lawyers, says that 

his group would not support a measure “to deny the right of a family suffering a 

loss, for example, to question decisions made about their loved one’s care”. 

Meanwhile, in the event that there are insufficient resources to treat all patients, 

another organisation, Medical Protection, says that doctors and other healthcare 

workers acting in good faith should be protected from criminal and regulatory 

investigations during the crisis. 

Medical Protection says that guidance on withholding or withdrawing treatment 

from doctors’ bodies and healthcare watchdogs does not provide legal protection 



and that clinicians are concerned about how they can ensure they are acting 

lawfully. 

Rob Hendry, a director at Medical Protection, says: “It is simply not fair for 

doctors already under immense pressure to be asked to make difficult treatment 

decisions based on a hope that the courts and the General Medical Council will 

treat them favourably and protect them in the future if their decisions and actions 

are challenged.” 

Acting on behalf of disabled clients, the law firms Bindmans and Rook Irwin 

Sweeney have issued legal challenges over the alleged failure by the government 

and NHS England to publish a national policy framework setting out how 

decisions regarding the allocation of limited resources should be made. 

As well as cases from relatives of Covid-19 patients who die, lawyers predict that 

there will also be claims from the families of people who die from other conditions 

because their treatment was not prioritised, as well as relatives of healthcare staff 

who have died after contracting the virus because of a lack of protective 

equipment. 

Claims against hospitals may also be brought by the families of healthcare workers 

from ethnic minorities who have died. Statistics show that they face a 

disproportionately higher risk of death from the virus. 

“Hospitals should have started risk assessment of the staff when the issue of ethnic 

minority deaths first came to notice,” says Dr Parag Singhal, the honorary 

secretary of the British Association of Physicians of Indian Origin. “This is still not 

happening.” 

George Thomas, a barrister at Serjeant’s Inn Chambers, says that the government 

could face a Human Rights Act challenge arising from an alleged failure to 

institute a proper pandemic-response mechanism. 



In 2016 a test found that the NHS would struggle to cope in the event of flu 

pandemic . NHS Resolution says that it is “not currently aware of any claims” and 

in the “highly novel situation” is unable to estimate the claims costs that may arise. 

 

 


